1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

November 13, 1985
NACCO MINING COMPANY
v.

IETARY OF LABOR,

CNE SAFETY AND HEALTH

3MINISTRATION (MSHA)

Docket No. LAKE 85-87-R

and

[ED MINE WORKERS OF
CERICA

DRE: Backley, Acting Chairman; Lastowka and Nelson, Commissioners

ORDER
THE COMMISSION:

On October 17, 1985, the Commission returned this proceeding to the
Inlstratlve law judge with Instructions to proceed to a final dlsposi-
n, on the merits. In this order the Commission explained why an off-
-record conversation between the presiding judge and a witness who

appeared before him, although ex parte, was not a prohibited ex
te communication. The Commission also explained why a further hearing
ered by the judge was unwarranted. Contrary to a request by the
rator that the case be reassigned, the Commission further explained

the presiding judge should be given an opportunity to decide the
e based on the record before him in accordance with governing
cedures.

On November 5, 1985, the judge placed in the record a "Statement of
acquiescence". We attach the judge's statement to this order as a
ns of demonstrating Its content that is preferable to any attempt to
raarlze it. In his statement the judge declares that he "cannot, in
d conscience, become a party even tacitly to the Commission's sup-
etslon order or permit my silence to be so construed regardless of the
sequences in terms of further political retaliation" (Statement at 2-3),

he states that he is "compelled to disassociate myself from the
ictures on decislonal autonomy Implicit in the Commission's order of
and."  Statement at 6.
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